
The NYC Zoning Resolution 
(ZR), a statue that governs NYC 
zoning regulations, allows property 
owners to transfer unused air rights 
(a.k.a “development rights”) to 
neighboring properties. The trans-
fer of air rights is a useful tool to 
either (i) purchase and expand a de-
velopment or (ii) sell and realize a 
profit out of air rights you have no 
intention of using.

A few simple examples are a 
good way to explain and illustrate 
the concept. If you own a 20,000 
s/f building on a lot that allows you 
to build 30,000 s/f, you can sell the 
10,000 s/f of unused air rights to a 
neighbor. Similarly, if you are con-
templating developing a 20-story 
building and many of your neigh-
bors have 10-15 story buildings, 
there may be unused air rights to 
purchase from the smaller buildings 
that can be added to yours.

These are not simple transac-
tions. There are certain pre-con-
ditions to an air right transfer as 
follow:

Question of the Month: How does an owner buy 
or sell air rights? - by Christopher Wright

Reprint	 Tuesday, July 6, 2021

www.nyrej.com

nyrej.com

Christopher Wright
Lasser Law Group

(i) The two properties must have 
a common border of at least 10 feet;

(ii) The properties must be in the 
same zoning district; and

(iii) The buyer must be able to 
utilize the air rights within the den-
sity parameters that govern the buy-
er’s property.

For example, if the buyer’s prop-
erty has a 10-floor height limit, the 
buyer cannot use the air rights to 
build an eleventh floor. However, 
the buyer could possibly build a 
wider or deeper building if permit-
ted by the ZR. Therefore, before 
purchasing air rights, the buyer 
must confirm that the transferred 
air rights can fit within the zoning 
parameters that govern the buyer’s 
property, known as the zoning en-
velope. The zoning envelope sets 
the maximum height, width, depth 
and yard requirements for a build-
ing on a particular parcel. Typically, 
there is room to add more air rights 
into the zoning envelope.

Once due diligence is complet-
ed and it is determined that the air 
rights transfer is viable and benefi-
cial to both parties, the next step is 
preparing the transfer documents. 
The principal transfer document 
is the Zoning Lot Development 
Agreement, known as a ZLDA. The 
ZLDA recites the terms of the air 
rights transfer between the buyer 
and seller. The ZLDA establishes 
that once air rights are transferred, 
they are the property of the buy-
er and the seller can never utilize 
them, similar to a deed that trans-
fers fee title from one party to an-
other. The ZLDA also states that the 

buyer retains any air rights already 
attached to the buyer’s parcel and 
that the seller retains any air rights 
already utilized on seller’s parcel. 
These are known as the “retained 
development rights”.

In addition, the ZLDA perma-
nently mergers the buyer and sell-
er’s tax lots into a single zoning lot. 
The creation of a single zoning lot 
that contains both buyer and sell-
er’s tax lots is required because 
air rights can only be transferred 
between tax lots are that are with-
in the same zoning lot. There is no 
limit as to how many tax lots can be 
merged into a single zoning lot. In 
some cases, a developer is purchas-
ing unused air rights from several 
sellers, resulting in a single zoning 
lot containing multiple tax lots.

It is important to note that ZL-
DA’s do not transfer ownership 
rights of the tax lots, known as fee 
title. Full ownership of the fee is re-
tained by buyer and seller for their 
respective tax lots. Either party can 
sell or transfer its fee to a third par-
ty, take out a new mortgage or refi-
nance an existing one without need-
ing the other party’s permission. 
This is important because often 
the seller is a small property owner 
and the buyer is big developer. The 
seller does not want the developer 
dictating ownership rights. Without 
this protection, which is recited in 
the ZLDA, small owners would be 
loath to sell air rights to big devel-
opers.

The ZLDA can also transfer a 
light and air easement between 
seller and buyer. If buyer’s devel-

opment looks over seller’s proper-
ty towards an attractive view, the 
buyer may want to have windows 
facing that direction. In that case, 
the seller can grant buyer a light 
and air easement over seller’s prop-
erty. This easement caps the height 
of seller’s building at its current 
height. Buyer can now construct 
living room and bedroom windows 
facing over seller’s property with-
out fear of being blocked. Even if 
the seller redevelops their parcel, 
any such redevelopment cannot ex-
ceed the easement height limit.

The ZLDA does not set the finan-
cial terms of the air right’s transfer. 
Financial terms of the transfer are 
set forth in a Purchase and Sale 
Agreement (PSA) that is similar to 
a property contract of sale. An air 
rights PSA has the same basic terms 
as a contract of sale: purchase price; 
down payment; closing date; clean 
title requirements, etc.

With proper due diligence and 
a well drafted ZLDA, an air right 
transfer is a win-win deal. Be-
cause the seller has no use for the 
air rights, they will sell them below 
the market rate because they still 
realize a profit from nothing. For 
the buyer, once the air rights are 
attached to the buyer’s land, the 
buyer can value them at full market 
for the purpose of either flipping the 
project or constructing a building. 
In the end, both parties make mon-
ey out of thin air.
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