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When a commercial tenant defaults under its lease, New York commercial landlords may have the
option to use self-help to evict the tenant from the premises without going to court or obtaining a
warrant of eviction. Given the current moratorium on evictions due to COVID-19, commercial
landlords might want to explore the option of self-help as a way of removing their tenants and re-
letting the space.

In order for a commercial landlord to use self-help, a specific protocol must be followed. First, the
lease should be reviewed to make sure that it contains a provision authorizing the landlord to re-
enter and regain possession of the premises upon the tenant’s monetary default or abandonment of
the premises. Second, if the lease allows for such re-entry and self-help to regain possession, then
the landlord should send a formal notice to the tenant prior to re-entering the premises in order to
give the tenant notice that the landlord intends to re-enter and use self-help. The landlord should
consult with an attorney to make sure that they provide the tenant with the proper notice. Once
these initial steps are taken, the landlord can undertake the last step: peaceably re-entering and
securing possession of the premises.

Peaceably re-entering and securing the premises is not as simple as it sounds and is determined on
a case by case basis. Under appropriate circumstances, a landlord can change the locks or keycode
for the premises and courts will consider this a peaceable re-entry. If a landlord’s behavior in re-
entering the premises is considered a “breach of the peace” or is otherwise unlawful, the tenant can
sue the landlord and collect damages. Actions such as threatening to call the police if the tenant
attempts to re-enter and placing a private security guard to prevent a tenant’s access have been
considered a breach of the peace by courts and made the landlord liable for extensive damages to
the tenants.

Using self-help to re-take the premises might be a viable alternative to filing an eviction
proceeding, especially in cases where the tenant has either vacated the premises or has manifested
an intent to do so. Landlords should always consult with their attorneys prior to undertaking self-
help to determine whether it is an appropriate remedy.
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